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President's Message 


The Mid-winter Conference of Bar Delegates of the Florida State Bar 
Association will be held in Jacksonville, Florida, on December 14, 1946, at the 
Hotel George Washington. 


The Board of Governors will be called to a supper meeting at the Hotel 
George Washington to be held on the evening of December 13, 1946. Every 
governor is requested to be present, as very important business will be taken 
up before the Board. 


The Bar Delegates’ Program is set forth in this November Bar Journal. 
The program is focussed on integration of the Bar; rules of court; proposed new 
constitution for Florida; diploma privilege statute; married women’s rights; 
juvenile delinquency; and rule to prevent the needless printing of Supreme 
Court decisions. All other committee reports will be taken up at the annual 
meeting to be held in March, 1947. 


It is with a great deal of pleasure that I announce that the Jacksonville 
Bar Association has most graciously extended a welcome to the Board of Gov- 
ernors and Delegates to the Mid-Winter Conference to meet again in the Gateway 
City to Florida. 


A special committee has been created, composed of all living past presidents 
of the Florida State Bar Association, residing in Florida. To this committee, 
the president may refer certain problems calling into action the experience 
and skill of our living past presidents residing in Florida. 


The annual meeting of the Florida State Bar Association will be held in 
March, 1947. Invitations should be submitted to the Board of Governors for 
their meeting on December 13, 1946, at the George Washington Hotel. 


Very respectfully submitted, 
JAMES BOOTH, President 
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STATUS OF THE RULES OF CIVIL PROCEDURE 


By JUSTICE GLENN TERRELL of the Supreme Court of Florida 


The Legislature of 1943 enacted Chapter 21995, authorizing the “Supreme 
Court of Florida to prescribe Rules, Forms of Process, Writs, Pleadings, Motions 
and the practice and procedure in actions either at law or in equity and in statu- 
tory and extraordinary proceedings in the Circuit Courts and in Civil Courts 
of Record and County Courts of the State of Florida.” 


Pursuant to this act, the State Bar Association petitioned the Supreme 
Court to promulgate rules of civil procedure for the government of the circuit 
courts, civil courts of record and the county courts, patterned after the Federal 
Rules of Civil Procedure, the gist of the petition being that our system of com- 
mon law and equity procedure be abandoned and that the Federal Rules of Civil 
Procedure be modified or adjusted to Florida practice and substituted for it. 


On thorough consideration of the Bar Association’s petition, the Court, on 
March 9, 1945, filed its opinion wherein it declined to abandon our system of 
common law and equity procedure but found that both needed modernizing and 
amending in order that litigants may “‘achieve justice by the most direct, simple, 
speedy and inexpensive means possible.” By direction of the Court, the Chief 
Justice appointed a committee composed of two justices of the Supreme Court, 
two Circuit Judges and seven practitioners, to draft and integrate such changes 
and amendments into the common law and equity rules as would accomplish 
this purpose and submit said amendments to the Court for approval. The com- 
mittee: Glenn Terrell, Chairman, Elwyn Thomas, Paul D. Barnes, Geo. W. White- 
hurst, Giles J. Patterson, Warren L. Jones, O. K. Reaves, J. Tom Gurney, J. N. 
Daniels, Dan Redfearn, and Selden Waldo. The Bar Association’s Standing 
Committee on Rules: Messrs. Lawrence A. Truett, D. H. Redfearn, W. H. Poe, 
Neil McMullen, and Allen Grazier, were invited to collaborate with the Court’s 
committee in this work. 


The Committee gathered all the available material on Court rule revision 
and did a great deal of work. The result of this work was published in the 
December, 1945, Florida Law Journal, under the heading “Volume 1,” which was 
transmitted to the last session of the Legislature, for information, as Chapter 
21995 directs. “Volume 2,” was also printed in the same Journal, but this volume 
had merely been submitted to the Committee for consideration, and has not yet 
been considered and approved by it. It probably should not have been published, 
as it apparently served no purpose but to confuse the question. 


At the 1946 meeting of the Bar Association, April 25 to 27, a resolution was 
adopted which some construed as calling on the Court to adopt the Federal Rules 
or nothing. Others construed it as requesting the Court to approve as near an 
approach to the Federal Rules as possible, and still others gave it a different 
interpretation from either of these. I was not present and did not hear the 
discussion. On Friday, June 7, a committee representing the Bar Association 
appeared before the Court and urged it to approve a single code of rules for both 
law and equity. This petition was presented informally, was thoroughly argued 
ex parte, but I could not see that anything new was added to what had been pre- 
sented when the original petition to adopt the Federal Rules was argued. It was 
to all intents and purposes a rehearing on the original petition. 


The purpose of the foregoing statement is to bring each member of the 
bar up-to-date on this question, and, with what follows, give a complete picture 
of the situation as I see it. It is a matter that each member of the bar is en- 
titled to be informed about. 


In the Court’s opinion of March 9, 1945, it was found that good reason was 
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shown for amendment and modernization of the Rules of Procedure, but the 
Court unanimously declined to scrap or abandon our system of common law 
and equity procedure and substitute in its place the Federal Rules of Civil Pro- 
cedure; the reason for this action being that the Federal Rules of Civil Pro- 
cedure are geared to a system that is materially different from our state system, 
that common law and equity are both recognized by the Constitution and that 
the confusion resulting from the proposed change would more than equate the 
good that might be accomplished. The primary reason for this article is to 
discuss more fully the historical and legal differences between the two systems, 
to show why the Federal system is geared to a system different from the State 
system, and give the bar a better understanding of what I conceive to be the 
reason for the Court’s conclusion. 


The Federal Rules of Civil Procedure were prepared by a committee of the 
best lawyers in this country and became effective September 16, 1938. They 
_ were designed to provide a uniform system of practice in the Federal District 
Courts for which they have grown in favor, despite the fact that in May, 1944, 
a proposed draft of amendments consisting of more than 100 pages was submitted 
by the Advisory Committee for the Supreme Court’s approval. Again in May, 
1945, a second preliminary draft of proposed amendments was submitted to 
the Court for approval and in June, 1946, a third proposed draft was prepared 
and submitted to the Supreme Court for approval. The third proposed draft 
of amendments reached me in August and is a crystallization of the Advisory 
Committee’s study of the first and second drafts, including the third draft 
additions. Amendments are proposed to thirty-five of the eighty-six rules 
originally adopted, some of them material and others not so material. 


Prior to the adoption of the Federal Rules of Civil Procedure, there had 
been no uniform practice in the Federal District Courts. Under what is known 
to the older lawyers as the Uniformity Act, passed by Congress in the early 
history of the county, the practice in the Federal Courts was required to conform 
to the State practice, as a result of which the Federal practice varied in every 
state as the rules of state practice varied. In my early experience as a law 
student, I remember reading a very learned thesis by a procedural expert in 
which he contended that we had fifteen different methods of procedure in the 
country. I have before me the rules of every state in the Union which has at- 
tempted a revision since the Federal Rules of Civil Procedure were adopted, 
and Arizona and New Mexico are the only states that have attempted a revision 
with the idea of requiring the State practice to conform to the Federal practice. 
In their revision, Colorado, Missouri and Texas adopted some provisions from 
the Federal Rules, but no other state has drawn materially from them. 


The reason for this is obvious. Any system of practice must respond to 
the factors that precipitate litigation. Florida has more of these factors than 
most of the states. We have been brought up to a system of common law and 
equity practice that is more than one hundred years old. We recognize certain 
fundamental distinctions between common law and equity which have been 
integrated into the statute law and would create confusion for years to attempt 
to obliterate them by rule of procedure. If we had never known this distinction 
a different situation would be presented. The Chief Justice of Texas writes me 
that they had never known but one system in their state and that the lawyers 
did not know the difference between an action at law and a suit in equity. 
This’ is easily explained because their system stemmed from the Spanish and 
the civil law, while ours stems from the common law. In Florida by statute, 
Constitution and decisions the law is saturated with the distinction between law 
and equity. 


‘Historically common law and equity procedure differ in the mode of trying 
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issues of fact and in the mode of appellate review. Equity procedure derived 
from the Canon and Roman law and allowed a hearing de novo on appeal. The 
appellate court not only determined whether error had been committed but it 
determined what decree should have been entered. In chancery, the appellate 
court reviewed questions of law and fact. There was a period when issues of 
fact at common law were tried by the court, on the basis of written evidence 
under oath, but traditionally the trier of fact was the jury, who had seen the 
witnesses testify. In the code states attempt has been made to abolish the 
distinction between common law and equity but even in these it has been re- 
tained by constitutional or statutory reference. The distinction was also re- 
tained under the English Judicature acts, though the practice was liberalized 
in other respects. Under the English appellate practice in equity the court 
could take new evidence. So long as the statute or the Constitution retains 
jury trial in civil cases and trial by the court in equity cases the distinction be- 
tween law and equity abides. It is utterly futile to talk about fusing law and 
equity so long as the law retains a distinction between an action for specific 
performance and one for damages. Much has been done to encourage waiver 
of jury trial and there is a tendency in some quarters to adopt a system more 
in keeping with the English system, which is said to be more flexible than ours, 


but we are conscious of no signs of an innovation that would obliterate these 
cifferences between law and equity. 


We cannot lose sight of the fact that the great bulk of the law practice 
must continue to be done in the state courts. They touch the citizen infinitely 
more often than do the Federal Courts and they affect his interests in ways 
that the Federal Courts can never reach. It was easy for Arizona and New 
Mexico to pattern their practice on the Federal system, because they are new 
states, sparsely populated, have not had time to develop a well defined system of 
procedure, both are states of limited resources and other factors that bring about 
litigation. Neither of them have had time to develop any well defined tradi- 
tions that settle the course of litigation. The Federal Government is said to 
be one of delegated or limited power, while the State Government is said to be 


one of unlimited power. The courts in each instance must be bound by the 
same limitations. 


The Rules of Civil Procedure were the first attempt to adopt a uniform 
system for the governance of the Federal District Courts. Having been re- 
quired by the Uniformity Act to follow the State practice no attempt at uni- 
formity was possible and, being so, they had no line of decisions or traditions 
to guide them. Increase in the business of the Federal Courts and difficulties 
incident to litigation relating to diversity of citizenship necessitated a system of 
procedure uniform throughout the country. In drafting such a system it was 
not difficult to provide for a single form of action and abolish the distinction 
between law and equity, because the Federal Courts were courts of limited 
equity litigation. Examine any Federal docket in Florida, remove the O. P. A. 
injunction suits and see how many equity suits will remain, if demonstrable 
proof of this is desired. To facilitate this study I addressed a letter to each 
of the Federal District Judges in Florida, requesting them to furnish me on 
percentage basis the number of cases filed in their courts that could properly 
be classified under the head of “Criminal,” “Common Law,” and “Equity.” In 
the Northern District of Florida the response to this request showed that from 
July 1, 1941, to June 30, 1946, sixty-two per cent of the cases filed were 
criminal, twenty-eight per cent were common law and ten per cent were in 
equity. In the Southern District of Florida, Miami area, the percentages were 
approximately the same. In the Tampa area, the percentage of equity cases 
ran higher, due to a larger number of O. P. A. injunction cases over the period 
furnished. In the Jacksonville area for the period furnished, July, 1945, to 
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April, 1946, there were 460 criminal cases filed and 561 civil cases, the latter 
including both common law and equity. 


I have before me late copies of the Annual and Quarterly Reports of the 
“Director of the Administrative Office ofthe United States Courts.” These 
reports. give the number and nature of cases filed in each of the ten U. S. Circuit 
Courts and the eighty-four U. S. District Courts, condition of the docket, case 
load, effects of the war on litigation, and much other information about Federal 
litigation and its trends. This report shows that the docketings throughout 
the country are generally not materially different from what they are in Florida. 
Civil docketings, bankruptcy and Admiralty cases vary the figures seasonably in 
some areas. In some Districts criminal and civil dockets vary. It also shows 
that the great bulk of Federal litigation derives from “Fraud and Theft,” 
“Liquor Internal Revenue,” “Juvenile Delinquency,” “Narcotic,” “National Motor 
Vehicle Theft Act,” Violations of the Immigration Laws, O. P. A. and Selective 
Service violations, and other “war offenses.” Violations of the “White Slave 
Act,” the “Marine Act,” “Motor Carrier Act,” “Anti-Trust Violations,” “Migra- 
tory Bird Act,” “Food and Drug Act,” and a few others are shown as secondary 
producers of litigation in the Federal Courts. 


This report also shows a decided decline in cases involving violations of the 
Jones Act, tax suits, suits on negotiable instruments, Fair Labor Standards Act, 
liquor prosecutions and land condemnation suits, while for the same period 
it shows a marked increase in O. P. A. cases, Habeas Corpus cases, and viola- 
tions of the Employer Liability Act. This report also shows a marked decline 
in cases involving individuals and a decided increase in government cases. More 
than twenty-two per cent of all civil cases were brought by the Office of Price 
Administrator. The same seasonal variations are reflected in a study of some 
phases of litigation in State Courts, but are not so material here. 


At the time I requested this information from the Judges of the Federal 
District Courts, I also requested the Circuit Judges and Clerks of the Circuit 
Courts in Duval, Dade, Hillsborough, Orange, Alachua, Leon, Jackson and Es- 
cambia Counties to give me the similar information from these counties. In 
Duval County this response for the year 1945 showed that 371 Law Cases, 4491 
Chancery cases, and 101 Criminal cases were docketed; Dade County showed: 
Law cases 300, Chancery cases 7,536, and 60 Criminal cases, same period. For 
Hillsborough County, the docketing showed 210 Law cases, 2864 Chancery cases, 
and 23 Criminal cases, same period; for Orange County the docketing showed 
96 Law cases, 552 Chancery cases, and 8 Criminal cases; for Alachua County 
the docketings showed 44 Law cases, 548 Chancery cases, and 108 Criminal 
cases; for Leon County the docketing showed 81 Law cases, 602 Chancery cases, 
and 76 Criminal cases; for Jackson County the docketings showed 43 Law cases, 
324 Chancery cases, and 48 Criminal cases. For Escambia County the docket- 
ings show 108 Law cases, 516 Chancery cases, and 4 Criminal cases. 


These figures do not reflect the correct results as to Criminal cases except 
in Alachua, Leon and Jackson counties. The other counties have criminal courts 
of record which have jurisdiction of all criminal cases below capital ones. The 
purpose of these figures is to point out one of the main reasons for the Court’s 
judgment that the Federal Rules of Civil Procedure are geared to a system 
that is materially different from our State System, which is easily revealed by 
cross analysis of the figures. In the matter of civil procedure the criminal 
docket is not material because it is disposed of under the criminal code; only 
the common law and equity cases have to do with the rules of civil procedure. 
In the State the Criminal Procedure Act governs the disposition of criminal 


cases and in the Federal Courts the Federal Rules of Criminal Procedure govern 
the disposition of criminal cases. 


2 
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A casual glance at the heads shown herein from which the bulk of the litiga- 
tion in the Federal Courts arises will easily reveal that the major portion of it 
arises from the violation of criminal acts and the actual figures show that as 
to Federal litigation in Florida two-thirds of it is criminal and one-third com- 
mon law and equity. In the circuit courts of the State the situation is reversed, 
the major portion of the litigation is in common law and equity, the larger 
portion being in equity. In other words, in the Federal Court in Florida every 
time you file one case in equity you file two in law and six criminal, while in 
the State Court every time you file one case in law you file fifteen in equity, 
and the fraction of one criminal case as to circuit courts. 


Analyzed from another point of view, when the O. P. A. cases and other 
cases arising incident to “war offenses” are removed, equity cases in the Federal 
Courts will be materially reduced. This was the case when the Federal Rules 
of Civil Procedure were promulgated, all of which goes to show that they were 
not much concerned with the equity side of the docket, because Federal equity 
jurisdiction contemplated such a small per cent of the litigated matters. It 
follows that when the Federal Rules provided for a single form of action they 
disturbed no settled procedure and provided a means of dispatch that compre- 
hended at best approximately one-third of the cases arising in the Federal 
Courts. When conditions revert to normal it is a safe wager that equity suits 
in some of the Federal District Courts will be as rare as divorce among the clergy. 


In the State practice the situation is quite different. The Constitution 
recognized the distinction between common law and equity from the outset. 
Hundreds of statutes recognize the distinction. For more than one hundred 
years procedural precedents and traditions have matured around that concept. 
Rules of civil procedure in the state courts contemplate disposition of from 
85 to 90 per cent of the cases. In the Federal Courts rules of civil procedure 
govern little more than thirty per cent of the litigated cases. The major portion 
.of the litigation in the State courts arises in equity; in fact the cases disposed 
of by the Supreme Court for the past ten years have been approximately 65 per 
cent equity, 20 per cent law, and 15 per cent criminal. Contrast these figures 
with 62 per cent criminal, 28 per cent law, and 10 per cent equity, as contem- 
plated by the Federal Rules. 


What has been said would seem ample to demonstrate the unwisdom of 
abandoning our system of common law and equity procedure and substituting 
in its stead the Federal Rules of Civil Procedure, but I think there are other 
reasons equally as convincing. Rule 81 of the Federal Rules, as proposed to be 
applied to Florida practice in terms provides: “These rules shall not apply to 
mandamus, prohibition, quo warranto, habeas corpus and other constitutional 
writs, nor to certiorari, nor to special statutory proceedings relating to adoption 
of children, changing the names of persons, removal of disabilities of married 
women and minors, restoration. of lunatics, curatorships, statutory landlord and 
tenant proceedings, forcible entry, unlawful entry, and unlawful detainer, eminent 
domain, guardianship and bastardy; but these rules shall apply to appellate 
procedure in all such proceedings. In probate proceedings, only the rules re- 
lating to discovery, witnesses and witness subpoenas, exceptions, pre-trial pro- 
cedure and appeals shall govern.” 


“In actions involving attachment, garnishment or replevin, these rules shall 
apply to the conduct of the main suit, but not to the proceedings of an ancillary 
nature, which shall be governed as now or hereafter otherwise provided by 
statute or by decision of the Supreme Court of Florida.” 


The quoted exempted constitutional and statutory remedies account for a 
large per cent of the litigation that arises in the circuit courts and the Supreme 
Court of the State. They are designed to meet conditions arising in the State, 
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the most of which can have no relation whatever to Federal litigation because 
of the jurisdiction of the Federal Courts, the very nature of the two systems of 
litigation and the circumstances that give life to them. These remedies were 
appropriately exempted from the petition to apply the Federal Rules to state 
practice, but when this class of litigation is exempted the disparity between the 
system actually covered by the Federal Rules and the system attempted to be 
covered would be all the more disconcerting. 

In addition to the remedies exempted by Rule 81, from the operation of the 
proposed substituted procedure, it is pertinent to state that another large volume 
of litigation arises in the State courts, from divorce cases, alimony and support 
cases, accounting, will contests and cases arising from different phases of 
domestic relations, review of the decisions of Administrative Boards, cases in- 
volving the application of the State Constitution to municipal ordinances, and 
acts of the Legislature, homestead exemption cases, bond validation suits, suits 
for specific performance, ejectment, damage for torts, suits on contracts, admin- 


“istration of estates, and others not essential to recite, the most of which have 


no place whatever in Federal Jurisdiction. Casual examination of the sources 
of litigation deriving from the State and Federal entity must disclose that while 
they are akin in some respects, they are total strangers in many others, and 
that any system of procedure governing them must in many respects be indi- 
vidual to the remedy or class of remedies applied. As to Florida, the sources 
from which State and Federal litigation accrue are enough at variance that any 
attempt to adjust Federal procedure to Florida litigation would be like dressing 
five year old Jimmie in Daddy’s hat, shoes and suit. We could blunder along 
some way, but it would take us about as long to become adjusted as it would 
take Jimmie to grow up and feel natural in his Daddy’s clothes. 


The purpose of abolishing the distinction between law and equity and re- 
quiring a single form of action as in the Federal Rules contemplates that both 
law and equity cases be instituted by a “complaint” or some kind of pleading 
that would be a cross between a declaration and a bill of complaint. This is 
the practice in the code states, but I am told that no such practice exists in 
Florida Federal practice. On the contrary, when a suit in equity is instituted 
in the Federal Courts it is done by bill in equity, as if brought in the state courts, 
and as to pleading it is conducted as if it were an equity suit in the State Court. 
If this is true, the very purpose of the attempted fusion of the two systems is 
destroyed, but, whether true or false, it is a safe bet that it creates less con- 
fusion than it would to leave it to every lawyer to draw the appropriate ‘‘com- 
plaint” without a form to guide him. 


It is significant that none of the older states with a settled practice have 
adopted the Federal Rules of Civil Procedure. In fact some of the best features 
in the Federal Rules were adopted from the rules of the states. I do not dis- 
count the contention that improvement in our practice is overdue, but I think 
it the part of wisdom to graft improved features on what we have than to 
substitute something new that is geared to a different system that is now only 
eight years old, but is on the way to generate a system of procedural law that 
rivals the case law of the state, a system that in the short span of its life 
requires four large volumes to record its interpretations, and the fifth volume is 
about ready for publication. 


The primary reason for any change in procedure is to “enable the litigant 
to achieve justice by the most direct, simple, speedy, and inexpensive means 
possible.” Anyone who-has practiced law knows that it takes more than rules 
of procedure to do this. It makes no difference how perfect the rule, it will 
not work perfectly except it be manipulated by a bar that is sensitive to its 
trusteeship to the public. Any system that permits a rational settlement of 
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legal controversies and reaches a just judgment will suffice; when it falls short 
of this it needs doctoring, and when any member of the bar fails to take into 
account that any system employed must inspire public confidence, his precepts 
need to be doctored. 


The Constitution of Florida in at least four instances recognizes both com- 
mon law and equity jurisdiction. (Article 5, Sections 5, 11 and 12; Article 11, 
Section 2). There are literally hundreds of statutes that have to do with one 
or both. A few years ago the Bar Association spent more than two years draft- 
ing the 1931 Chancery Act, which has proven very satisfactory. The two sys- 
tems are so thoroughly imbedded in our procedural philosophy by the Consti- 
tution, the statutes, the decisions of the courts, and tradition that I do not 
think they can be changed by court rule and, even if they could, the confusion 
resulting would require years to correct and overcome. 


In Georgia and Texas and other code states the law practice in the be- 
ginning was predicated on a single form of action called a “civil action,” as in 
the Federal Rules, and appears to be satisfactory. They try divorce and other 
equity cases before juries. The lawyers do not know the difference between 
a law action and a suit in equity, but that is not the case here. We recognized 
the distinction in the beginning and shaped the practice that way. In its last 
analysis equity did nothing more than add morals and justice to the law. To 
now say that we are going to have a single system and leave it to the discretion 
of every lawyer who brings an action to frame the “complaint” or similar plead- 
ing to suit the facts presented will require years of experiment to settle the 
practice, while if we adhere to the practice now said to prevail in the Federal 
Courts, of filing a declaration in a law action and a bill of complaint in a 
chancery suit, we have a single system in name only. 


I,am thoroughly in accord with the idea of keeping the practice up-to-date. 
Certainly it should be kept flexible enough to meet the demands of new technique 
and changing conditions. It must at the same time be kept stable and depend- 
able. Change that leaves these factors out of the picture throws the system 
into confusion. In the work that the committee has attempted it has kept these 
factors in mind. The committee has expressed no purpose to recommend to the 
- court that it abolish or attempt to abolish the distinction between law and equity. 
I do not think it can be done under the Constitution, and I would not favor it 
if it could be. I think we can appropriately abolish rule days, commence the 
common law action with the filing of the declaration, abolish all dilatory pleas 
and require pleading days in the same manner as required in the Federal Rules. 
In their original inception Rule Days were employed for the purpose of settling 
pleadings and formulating the issues, but that practice no longer exists, so they 
are now nothing more than a source of delay. They are obsolete, and no rule 
revision in this country in twenty-five years has included them. 


The committee has agreed to recommend these changes to the Court for 
adoption. It has also agreed to require service of a copy of the declaration 
with the service of process on defendant and counsel are required to serve copy 
of each subsequent pleading filed on the opposing party or his counsel. The 
time for pleading may be required to follow the Federal practice. I think these 
requirements should run through the chancery practice and when done the com- 
mon law, equity and Federal practice will conform on these and other essential 
points. I think these changes should also include a more adequate and flexible 
rule for transferring from law to equity, and vice versa. 


The committee has also agreed to recommend the adopticn of a rule provid- 
ing for appeals fro:n interlocutory judgments in law actions. It has agreed to 
recommend the adoption from the Federal «ules, with minor modifications, of 
the pre-trial practice procedure, the rule for the consolidation of causes of action 
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and for summary judgments. A number of other changes of less importance 
have been recommended, none of which will be finally approved before they are 


published in the bar journal and the bar given ample opportunity to criticize 
them. 


I do not think changes or additions to the practice should be finally adopted 
till the bar has a chance to criticize them and offer amendments. My experience 
has been that valuable improvements often come from such sources. Some of the 
amendments that the committee has agreed to recommend came from members 
of the bar. The phrase “members of the bar” is not restricted to those who 
belong to the Bar Association. The Bar Association is to be commended for the 
splendid work it has accomplished cver the years, but it includes about fifty 
per cent of the bar membership. Rule revision affects those without the Asso- 
ciation as much as it does those within it, and the judgment of both should be 
taken into account. Any reasonable lawyer with pride in his profession favors 
- such revision and amendment from time to time as will keep the practice cur- 

rent and permit the orderly dispatch of business, but no one likes abrupt changes 
that serve no useful purpose. 


Nine-tenths of the Federal litigation in Florida originates in the counties 
of Escambia, Jackson, Leon, Duval, Alachua, Orange, Dade and Hillsborough. 
These are the counties where the information with reference to docketings in 
the circuit courts referred to early in this article were secured. By volume more 
than three-fourths of the litigation in the State courts originates in these coun- 
ties, though the other counties are greater in area, have a large volume of liti- 
gation, and so far as any representation here shows are in sympathy with no 
movement to discard State procedure and substitute Federal procedure in its 
place. Less than two hundred lawyers in the State are known to handle more 


than three-fourths of the Federal practice. The most of the 2500 other lawyers 
devote their energies to State practice, and many of them are only incidentally 
interested in Federal litigation, but they are vitally interested in the procedure 
we adopt, and should be taken into account whether they are in the Associa- 
tion or not. 


Nothing said here should be construed as in criticism of the Federal Rules. 
I think they are serving a very useful purpose, and the proposed amendments 
now pending before the Supreme Court for adoption will strengthen them very 
much, but they were conceived in the light of factors that actuate Federal litiga- 
tion rather than in the light of those which actuate State litigation. I think it 
has been demonstrated that some of these facors are materially different 
and that some of them which actuate litigation in the State courts are absent 
in the Federal Courts. The main complaint about State procedure is that it is 
slow and tedious. I think this assault is well grounded, but to what extent 
it is true we as a bar are responsible. It may be of the same vintage as Buffalo 
Bill and the pony express, but, if so, we have not taken the time and pains to 
keep it modernized. The abandonment of rule days and technical pleadings will 


remedy this charge. A few other amendments will give it wings and make a 
1946 Model of it. 


To me these considerations demonstrate conclusively that it is better to 
improve State practice than to cast it to the discard, take on a new system and 
spend years improving that. I do not think we would experience any procedural 
cataclysm to do the latter, but in sound logic I can see no reason for it. No 
system of procedure was ever brought forth perfect; perfection is attained, if 
it ever existed, by constant improvement. The very nature of our democracy 
and the changing circumstances that precipitate litigation require frequent 
changes in procedural laws to keep it current. 
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Summarized, the substitution of Federal practice for Florida practice neces- 
sitates the fusing of two systems with some materially different aspects. Fed- 
eral litigation is predominantly criminal, secondarily civil, and slightly equitable, 
while Florida litigation is predominantly equitable and secondarily civil or 
criminal. To substitute the Federal system or any single system for what we 
have in Florida necessitates the fusing of law and equity, which has been the 
practice in Florida for more than one hundred years. Both are recognized in 
the Constitution, are dealt with-in over four hundred statutes and numerous 
decisions. Any attempt at a unified system should start with a constitutional 
amendment, the effect of which would be to obliterate these statutes and de- 
cisions and embark on a new procedure. I do not think it can be successfully 
done by rule of court. I have attempted to point out some of the difficulties that 
present themselves to me; I do not think they are all illusions. It sounds easy 
and simple to talk about a single system, but to comprehend it in historical 
perspective and reduce the practical difficulties that arise to Arcadian simplicity 
is a different matter. 


This conclusion is the product of such thought and research as I am capable 
of giving the question. I submit it for the consideration of the bar. I am aware 
that it does not square with the action of the Bar Association, but it is so con- 
vincing to me that I am persuaded to wonder to what extent the Association’s 
action was seasoned with deliberation and study before it was taken. The mere 
fact that our system is old is no reason to discard it. ‘Thou shalt not steal” 
is just as current as it was when Moses brought it down from Sinai. Certainly 
the dominant thought of the bar should control the course of the matter. If the 
bar wants to scrap what we have and experiment with something that is still in 
the experimental stage, that is what should control. I am not willing to be a 
party to it, but I am willing to and feel that it is my duty to retire from the 
Committee if I am in the minority. 
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THE FUTURE FOR YOUNG LAWYERS IN FLORIDA 


I have your request for comment on “The Future fer Young Lawyers in 
Florida.” I am not a prophet, so I will give a factual picture, and each may 
draw his own conclusion. The desirability of such a picture is suggested by 
your statement: “Information is that the University of Florida Law School has 
trebled.” Whether it has trebled depends upon what year is taken as a basis 
of comparison. It has not yet reached the attendance following World War I, 
which in 1926-27 was 270; in 1927-28, 275. 

Post-war law attendance should be viewed against the background of law 
attendance during the war years (1941-45), when law schools were much more 
curtailed in attendance than other schools. From a normal total of 28,000 law 
students in the United States in 1938, the number dropped to 4,800 in 1943, 
and lower the following year. One law student to about 30,000 of our population 
was certainly not enough to keep the legal profession a going concern; and so 
* abnormal a situation is bound to right itself. The profession, moreover, in 
various ways suffered greater attrition in war than in peace. 


Let us look at the attendance of the State Law School during the war years: 
1941-42, 100; 1942-43, 57; 1943-44, 26; 1944-45, 43. These figures include Stetson 
students who came here after the Stetson Law School was suspended. During the 
four war years we had an average law attendance per vear of 56. Had there been 
no war, we would have had in said period an average enrollment per year of 
at least 170. This means that each of said four years our normal enrollment 
was shy 114 students. Add to 170, normal enrollment, the 114 students whose 
legal education was interrupted by the war, and we have 284. We could main- 
tain this enrollment for four years and not educate any more than we would 
have educated had the war not come. Our average attendance last year and 
this year so far is 267—17 less than 284, and demobilization is about complete. 
225 of this year’s enrollment are classed as first year students, so it will be a 
year or so before we begin to turn out many graduates. Considering our rapid 
demobilization, it appears that students are not disproportionately returning to 
law, despite the G. I. Bill of Rights. 
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Harvard estimates that it will take three to four years to wipe out its share 
of the educational deficit caused by the war (Life, June 17, 1946). It is be- 
lieved that by the end of three years our law attendance will be rapidly approach- 
ing normal. A fair case can be made for the position that from 1941 to 1950 
fewer law students will be educated here than normally would have been edu- 
cated had the war not occurred. Due to death or changed objective, some veteran 
law students will not return to law. For the next few vears cur large enroll- 
ments, which give the impression that too many are studying law, will keep some 
civilian students from studying it. It is significant that this past year (1945-46) 
90% of our law students were veterans, and this percentage is expected to in- 
crease. This extraordinary predominance of veterans in our law student body 
iargely frustrates any effort to curtail law attendance by an increase in entrance 
requirements. See Chap. 22054, Laws of Fla., 1943, as amended by Chap. 22773, 
Laws of Fla., 1945. 


Emphasis has been put upon the number of lawyers educated since the 
outbreak of the war, because an overcrowded bar is detrimental to the success 
of a young lawyer. The reader will decide for himself whether the bar will 
become overcrowded, or whether the present war wave of law students is merely 
nature’s way of filling a vacuum and establishing an equilibrium based on supply 
and demand. If the Florida bar becomes no more congested than before the 
war, the future for young lawyers in Florida will be as good as before the war. 
Congestion is not merely a matter of ratio between lawyers and population; it 
involves also the wealth, business, and litigation within a state. In this connec- 
tion it should be observed that since 1935 Florida has been in a small group of 
states having the highest net in-migration (Reader’s Digest, July, ’46). In- 
creasing population, wealth and economic opportunity push upward a normal 
law enrollment and a normal bar. 


HARRY R. TRUSLER 


COMMITTEE ON ELIMINATION OF UNNECESSARY PRINTING 
OF OPINIONS BY SUPREME COURT 

Mr. Donald Walker, Chm., Orlando Mr. E. Dixie Beggs, Pensacola 
Mr. Justice Glenn Terrell, Tallahassee Prof. James W. Day, Gainesville 
Mr. Justice H. L. Sebring, Tallahassee Mr. William A. McRae, Jr., Bartow 
Mr. D. H. Redfearn, Miami Mr. Jack Johnson 

COMMITTEE ON UNAUTHORIZED PRACTICE OF THE LAW 
Mr. James Nemec, of West Palm Beach, has been placed on this committee. 


SPECIAL COMMITTEE ON GROUP INSURANCE 


Mr. James D. Bruton, Jr., of Plant City, has been placed on this committee in 
place of James A. Henderson of Plant City. 


SPECIAL PAST PRESIDENTS ADVISORY COMMITTEE 


Mr. Geo. C. Bedell, Jacksonville Mr. Wm. H. Rogers, Jacksonville 

Mr. W. H. Ellis, Tallahassee Mr. Martin Carabello, Tampa 

Mr. O. K. Reeves, Bradenton Mr. Ed Bentley, Lakeland 

Mr. Armstead Brown, Miami Mr. D. H. Redfearn, Miami 

Mr. Robert Anderson, Miami Mr. J. Velma Keen, Tallahassee 

Mr. Raymer F. Maguire, Orlando Mr. Robert Milam, Jacksonville 

Mr. R. A. Henderson, Fort Myers Mr. Tom Gurney, Orlando 

Mr. Tom Shackleford, Tampa Mr. E. Harris Drew, West Palm Beach 
Mr. Giles J. Patterson, Jacksonville Mr. Warren Jones, Jacksonville 


Mr. John Harris, St. Petersburg Mr. Julius Parker, Tallahassee 
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FLORIDA OFFERS THE VETERAN 
FRESH LEGAL HELP 


By KENNETH BALLINGER 
of the Tallahassee Bar 


Florida men and women home from the wars are finding a steadily growing 
framework of law within which to build their regained citizen’s status, legal help 
partly supplied by war-time legislatures and in part by liberal and far-sighted 


interpretations by the Florida supreme court and Attorney General J. Tom 
Watson. 


“Back to work” is the loudest cry, seconded by the hunt for homes or digging 
in for an education. Public officials given military leaves of absence by the 
governor, or public employees on leave from their departments are to be rein- 
_stated without loss of rating, seniority or salary. Federal law covers private 
citizens in their relations with employers. 


During the war, Florida adopted a “right to work” amendment to the con- 
stitution, recently sustained by the supreme court of the United States, which 
declares that no person shall be denied a job because of membership or lack of 
membership in a labor union. The amendment in effect outlaws so-called closed 
shop contracts, and Attorney General Watson has announced his readiness to 
enforce applicable law to the limit. 


Several state departments, among them the Florida Industrial Commission 
and the State Board of Health, have drawn up and adopted detailed statements 
of policy to guarantee ex-service people all the rights they can be given upon 
their return from military and naval duty. Under recent law, any veteran or 
veteran’s widow who wins a civil service or merit system rating shall be given 


ten additional points, providing he or she has been a bona fide resident of 
Florida for three years. 


By law and by interpretation, a veteran’s time in service in both World Wars 
is made to count toward his state retirement time. Public school teachers and 
others in the state department of education who are eligible for retirement ben- 
efits may be reinstated in the retirement system by paying up back contributions 
missed during the war years. The same applies to those benefitting under the 
state highway patrol retirement plan. 


In many respects the 1943 and 1945 legislatures were at a disadvantage in 
making new law on the subject of veterans, because then no one had more than 


a hazy notion of the many urgent problems that would demand answers as soon 
as peace came and demobilization started. 


There wasn’t even agreement on the time of change-over from war to peace. 
In a recent opinion, the attorney general cited eleven different ways of saying 
substantially the same thing, but which by their wording may have different 
nterpretations. For instance, “during the war emergency” might mean for 
months after the shooting stopped. “Whenever a state of war shall exist” may 
mean while the armies are active, or it might refer to that much greater period 
preceding an actual ratification of a treaty of peace. 


New laws of minor importance which today affect the veteran provide for: 
Free recording of discharge certificates (but not certificates of service.) 
Keeping veterans in good standing with professional boards. 

Exempting disabled veterans, and the unmarried widows of wounded vet- 


erans, from payment of occupational license taxes. 
Recapturing land lost by war-time tax delinquency. 
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Reinstatement in business without re-examination of payment of special 
fees for six months after discharge. 


The legislature permitted a veteran to homestead up to 40 acres of “wild 
and vacant” public land, including state swamp land and tax-forfeited property. 
The attorney general has declared the law intends the counties to assist claimants 
in locating such land, and has approved county donation or sale to veterans of 
lands taken for non-payment of taxes, like some of the 1925 boom subdivisions. 


Property owners in service were to be given homestead tax exemption auto- 
matically where they were entitled to it and the tax assessor knew they were 
gone. When such:exemption was not so given, the returned veteran can get credit 
on future taxes for any war-time exemptions he missed. 


In the field of education, the state allows wives of service men to enroll at 
the University of Florida with their husbands. Also, if any married women vets 
enroll at the Florida State College for Women, their husbands can enroll there 
too, if otherwise qualified. Children of war veterans, both wars, are granted 
scholarship aid for advanced schooling. 


A state veterans commission to act as middleman for federal hospitalization 
and other benefits to veterans has been established and is functioning to the 
general satisfaction of the public. Counties are authorized to appoint service 
officers, and to levy special taxes for their support. 


Veterans who were registered to vote before they were inducted will be con- 
sidered registered for the first election after their discharge even though the 
books may be closed when they get out. 


An honorable discharge does not restore civil rights to a former felon on 
parole. Cutting hair in army or navy shops may qualify the veteran to be licensed 
to practice if the training he got in the service was substantially as good as re- 
quired by the state barber board. This same theory of recognizing service ex- 


perience may be applied to other state agencies requiring certain skill or 
training. 


Labor unions are required to restore former members to good standing 
without payment of back dues, but there is no guarantee that the seniority of 
these former members has been maintained. 


And finally, the legislature has made certain through a uniform veterans’ 
guardianship law that those men and women mentally incompetent after return 
to civilian life can be taken under the protective care of the state for the admin- 
istration of such benefits as they may be entitled to, or for properly committing 


the insane to a hospital for mental patients, or to a hospital of the Veterans’ 
Administration. 
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HOW MAY THE OWNER OF A SMALL 

VESSEL PROTECT HIMSELF AGAINST ' 

MARITIME LIENS, ON A SALE FOR PART CASH 
By FRED T. Saussy of the St. Petersburg Bar 


In submitting suggestions upon this subject, no references will be made to 
applicable decisions, for it is assumed that they can be readily found in any 
book relating to the subject of Maritime Liens. The only reference will be to 
the Federal statute, Title 46, sec. 973, U.S. Code Ann. The only decision cited 
is that of Porobilo v. Taliancich, 89 Fed. (2) 741, CCA.5. 


A mortgage on a small vessel, one that cannot be deemed a vessel ‘‘of the 
United States”, within the meaning of the preferred mortgage statute of 
Congress, is not a maritime lien. Hence it is inferior in lien to all maritime 
~ liens. An instrument denominated a conditional sale, which is used to secure a 
loan of money, is in Florida a mortgage, not a conditional sale. A true condi- 
tional sale is one used whereby the seller reserves title, pending the payment 
of purchase price of the article sold. It has often been held in many states, 
that if the true purpose and intent of the parties is to secure a balance of 
purchase money, that an instrument called a lease whereby the buyer pays 
rent, is a conditional sale and will have that effect. 


The Porobila case, supra, decided that a maritime lien for repairs took 
priority over a sales contract. The case arose in Lousiana in which state, 
Conditional sales are not recognized. However in the above case, sec. 973 of 
title 46 U.S.C.A. was not cited. In that section provision is made against mari- 
time liens (except for salvage and wages of the crew, provided for in another 
section) when the furnisher “knew, or by the exercise of reasonable diligence 
could have ascertained, that because of the terms of a charter party, agree- 
ment for sale of the vessel, or for any other reason, the person ordering the 


repairs, supplies or other necessaries was without authority to bind the vessel 
therefor.” 


Under present regulations when a small vessel is sold, a formal convey- 
ance of title is signed by the owner, verified and filed with the Commandant 
of the United States Coast Guard. In Southern Florida, his office is located in 
Miami. No preferred maritime mortgage can exist against the small vessel. 
If the owner does not wish to convey the title to the small vessel to the buyer 
until full payment of the purchase money, he should not execute the form 
furnished by the Coast Guard office, for that applies only to a completed sale, 
passing title. The writer is informed that if the seller desires to withhold 
title, making a conditional sale contract, he may do so, without using the above 
form, and the person who desires to use the small vessel must make applica- 
tion and get permission. 

If Sec. 973 supra means anything, it certainly should have some force and 
effect in a state where conditional sales are permitted. For surely, the statute 
protects the owner, who charters his vessel and inserts in the charter party 
that the charterer shall not allow suffer or permit any lien to exist against the 
vessel, as against maritime liens for repairs and supplies ordered by the 
charterer, where the supplier fails to use due diligence to ascertain the rights 
of the person ordering the repairs and supplies. The United States Supreme 
Court in several cases involving large vessels has upheld the validity of the 
conditional sale contract containing provisions against creating liens, by the 
buyer, and it is submitted that sec. 973 supra applies to small vessels as well 
as large ones. 


FLORIDA LAW JOURNAL 295 


It has been held that where part of a vessel’s equipment is sold to the 
owner under conditional sale contract, and the article is placed on the vessel, 
that it becomes part thereof and is subject to maritime liens. An engine, a 
compass or other equipment thus sold under reserved title contract, when 


placed in or on the vessel, becomes subject to any maritime lien that attaches 
to the vessel. 


When the owner of a small vessel desires to protect himself as against 
subsequent liens for repairs and supplies ordered by the buyer, it is suggested 
that the conditional sale contract expressly provide that the buyer shall not 
suffer or permit any lien of any kind to be created against the vessel, as long 
as any part of the purchase money remains unpaid. It would be well to record 
the conditional sale contract in the Circuit Court’s Clerk’s office, at the place 
where the vessel is expected to be used, and at the place where the sale is 
made, if the vessel is to use that port. While the record of a conditional sale 
of this kind is not required under Florida laws, it may furnish some means of 
notice to the person who is about to furnish repairs or supplies at the order of 
the buyer of the vessel. It would also be well to insert a provision in the con- 
ditional sale agreement that the buyer shall always keep a copy of the same 
aboard the vessel in a conspicuous place, and inform any person about to 
furnish any repairs or supplies of the fact that such agreement exists. 


The writer has noticed several instances where the seller has relied upon 
a chattel mortgage on the small vessel as his security. He probably did not 
realize that his security was always liable to be outranked by maritime liens 
for supplies and repairs ordered by the mortgagor. There is no way to protect 
the seller as against salvage claims or wages due to mariners. For the seaman 
has his maritime lien for wages regardless of who may be the owner of the 


vessel, or of agreement between the one operating the vessel and the owner 
of the vessel. 


The protection that a conditional sale contract may furnish, largely 
depends upon the good faith and honesty of the buyer. Once in possession of 
the small vessel, he is at liberty to move the same to some distant port, and 
unless the owner is alert, he may find that his security has been lost by reason 


of chicanery and fraud of the buyer. There is no form of agreement that can 
forestall that. 


Finally, it is submitted, that if the amount involved is sufficient to justify 
the expense, and the buyer defaults in payment of the purchase price, the con- 


ditional sale vendor may resort to Admiralty to recover the possession of the 
vessel. 


It is quite true that a learned author on Admiralty, in a somewhat recent 
Edition, is of the opinion that there is no way to protect the owner of a small 
vessel, from subsequent maritime liens for repairs and supplies, when fur- 
nished on the order of a buyer under conditional sale. However, should 
occasion arise, it is suggested that the case be taken to the Circuit Court of 
Appeals for the Fifth Circuit, and a distinction be shown, that the Porobilo 
case did not cite Sec. 973 supra, and the State of Louisiana did not recognize 
conditional sale contracts. The Circuit Court of Appeals in that case held that 
the agreement not to create liens was a mere personal covenant, and could not 
be enforced against the furnisher of repairs and supplies. The opinion would 
have been clearer if it had noted that the instrument was nothing more than a 
common law chattel mortgage, and that mortgages are not maritime liens, and 
that Louisiana did not recognize conditional sale contracts reserving title. 
There might have been some trouble to the court in this assumption, in view of 
the express language of Congress in sec. 973 supra, and it is submitted that 
Congress in legislating on maritime matters overides state authority. 
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THE “YEAR AND A DAY RULE” 
IN FLORIDA CRIMINAL LAW 
By HENRY PHILIP EDWARDS of the Jacksonville Bar 


At the common law, in order to constitute punishable homicide, it was nec- 
essary that death ensue within a year and a day from the infliction of a mortal 
wound by the defendant, “in the contemplation whereof the whole day on which 
the hurt was done shall be reckoned the first.”! Unless death took place within 
this period, the law drew the conclusion that the injury was not the cause of 
death and/or could not be discovered, and did not allow either the court or jury 
to draw a contrary conclusion. 


Whether this doctrine prevails in Florida today is at least doubtful. Sec. 
775.01, Fla. Stat. 19412 provides that “The common law of England in relation 
to crimes, except so far as the same relates to the modes and degrees of punish- 
~ ment, shall be of full force in this state where there is no existing provision by 
statute on the subject.” While there is no statute specifically abrogating the rule, 
the courts of this state have shown great reluctance to support it. Perhaps part 
of this reluctance springs from the fact that there has never been presented for 
the consideration of our Court any situation where it alone would be controlling. 
There are but three Florida cases touching on the rule, even though remotely, 
Smith v. State,? Rogers v. State, and Jones v State,> all handed down within a 
period of three years. In the first of these, Smith v. State, where it was con- 
tended, after verdict, that “the indictment is fatally defective in that it fails to 
charge that the deceased died within a year and a day after the infliction of the 
mortal wound,” HELD: that “the better doctrine is to the effect that failure to 
allege that the death took place within a year and a day cannot be taken ad- 
vantage of on motion in arrest of judgment after conviction, the defendant hav- 
ing failed to attack the indictment by a motion to quash or demurrer. 


“Brassfield v. State® is especially instructive, from which we take the fol- 
lowing excerpt: ‘In this case the indictment alleges that the fatal blow was struck 
October 25, 1890, and that death ensued therefrom, but there is no allegation of 
the date of death. The demurrer to the indictment and the motion in arrest of 
judgment were both filed and acted upon within a year and a day of the time 
when the fatal blow is alleged to have been given, and the indictment charges 
that death had ensued therefrom before it was returned by the grand jury. To 
rule that it did not appear from the indictment that death had occurred within 
a year and a day from the alleged date of the fatal blow would be to hold that 
the court must divest itself of the knowledge of the day of the year in which it 
sat, and of which it was required to take judicial notice in order that the term 
of court might be held at the time fixed by law. That would be carrying the 
strictness of the rules of pleading to an unnecessary length.’ 


“In the instant case, the indictment charged that the fatal blow was inflicted 
by the defendant upon the deceased on the 21st of February, 1916. The incictment 
was presented on the 20th day of May, 1916, the trial was begun on the 17th day 
of June, 1916, and the verdict was returned by the jury on the following day, of 
all of which the trial judge was cognizant.” 


In other words, the trial having been completed on the merits within four 
months of the date of the homicide, the court was presumed to have taken judi- 
cial notice of the fact that the death took place within a year and a day of the in- 


1 Hawkins, P. C., s. 9. 

. All statutory references hereafter to be by number only. 
. 72 Pla. 449, 73 So. 354 (1916). 

. 13 Pla. 42, 74 So. 15 (1917). 

15 Fla. 533, 78 So. 529 (1918). 

55 Ark 556, 18 S. W. 1040 (1892). 
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fliction of the fatal blow, wherefore no useful purpose would have been served by 
going back and starting all over again, or arresting judgment after conviction. 
The error, if error it was, being merely technical, was cured by the verdict. 


In the following year, in the Rogers case, citation supra, is the following: 
“Where it is alleged in an indictment for murder in the first degree filed on 
May 20, 1916, that a mortal wound was inflicted on March 10, 1916, and that of 
which mortal wound the said decedent ‘died’ and the trial and conviction is had 
in July, 1916, and a motion in arrest of judgment is made and denied in October, 
1916, a contention in such motion in arrest that the indictment is fatally de- 
fective because it does not allege the date of decedent’s death, is untenable.” 


And in 1918, in the Jones case, citation supra, it was said that “A contention 
by motion in arrest of judgment, that an indictment for murder is fatally de- 
fective because it does not allege the date of the death of the deceased, is un- 
tenable. It would seem to follow necessarily that if an indictment which contains 
no allegation of this fact may be upheld upon a motion in arrest of judgment, 
that one which contains an allegation of a patently erroneous date, as the date 
of the death of the deceased, and it is not made to appear that the defendant was 
injured thereby, should also be upheld upon a motion in arrest of judgment. In 
other words, an error in an allegation, not essential to the validity of the indict- 
ment, and which may be entirely eliminated, that is called to the attention of the 
defendant before the taking of testimony in the trial of the case is begun, and 
it is not made to appear that the defendant is injured because of such defect, 
will not be held to render the indictment fatally defective upon a motion in ar- 
rest of judgment entered upon such indictment. A defective allegation not af- 
fecting the real merits, or a merely formal or clerical error of an allegation of 


unnecessary matter, not concerning the substance of the charge, is not grounds 
for arresting the judgment.” 


Prima facie, from the language of the Jones case, and the implications of the 
language used in the Smith and Rogers cases, supra, it might be gathered that 
the rule in Florida is one of pleading only, wherefore, by analogy to the rule of 
aider by verdict so well established in common-law civil procedure, errors of 


form only, are cured by verdict, and cannot thereafter be reached by motion in 
arrest, or motion to quash. 


The expression “prima facie,” is used however, because it is not impossible 
that should a clean-cut case be presented to the court, one in which the victim 
actually died more than a year and a day after the infliction of the mortal 
wound, the effects of which directly caused his death, the language used in the 
recent Louisiana case of State v. Moore,? would be extremely persuasive. In that 
case, D, having been charged with the crime of murder, filed a motion to quash 
the indictment on the ground that more than a year and a day had elapsed from 


the date of the alleged shooting to the death of the victim (a fact admitted by 
the state). 


The Supreme Court of Louisiana, with the motion before it, after noting 
that by the Act of 1805, still the law in that state, “All the crimes, offenses, and 
misdemeanors heretofore named shall be taken, intended, and construed accord- 
ing to and in conformity with the Common Law of England; and the form of 
indictment, . . . the method of trial, the rules of evidence, and all other proceed- 
ings whatsoever, in the prosecution of said crimes, offenses, and misdemeanors, 
changing what ought to be changed, shall be, except as is by this act otherwise 


1 See annotations to 20 ALR. 1006, and 93 ALR. 1470. Note also that the statutory indictment form 
used in Florida does not contain any allegation of death within a year and a day. See also the discussion 
of the statutory form of indictment in Reed v. State, 94 Fla. 32, 113 So. 630 (1927), more especially the 


remarks of Mr. Justice Brown in that case, who gave a form, different from the statutory one, but 
which he believed sufficient to charge murder under the statute. 


2. 196 La. 617, 199 So. 661 (1940). 
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provided for, according to the said Common Law,” went on to state that “It 
necessarily follows that for a definition of the crime of murder, one must resort 
to the common law.’ 


“At the common law, if more than a year and a day intervene between the 
injury and the death of the victim, the injury is not deemed legally the cause 
of the death, and the person who inflicted it is not criminally responsible for the 
homicide.’’? 


Louisiana being a common law state, at least in so far as its criminal law is 
concerned, “ ‘Whatever has been determined to be an essential averment in an 
indictment at common law, will be deemed necessary here, unless a statute of the 
state has removed the reason, and with it the necessity for the allegation. At 
common law, the averment, with certainty, of time and place of death, have been 
held to be indispensable in indictments for murder, and for sufficient reason. 
These reasons have not been removed by our statute, but exist here in full force, 
- for it is equally true here, as in England, that the death must have occurred 
within a year and a day from the time when the blow was given, to constitute 


9 993 


murder’. 


Further, “‘... Murder being the same under our law as at common law, 
there could be no reason why an indictment which would have adequately charged 
the crime at common law should not be sufficient under our law, the crime being 
exactly the same under the two systems’.”” Moreover, “It was necessary to allege 
in every indictment for murder that the victim died within a year and a day after 
the infliction of the mortal injury in this state until the legislature (in 1870) 
provided for an additional and shorter form of the murder indictment, but did 
not thereby change the law making the crime of murder in this state the same 
as known to the common law. (The only change that this introduced was that 
if used) the short form of indictment for murder must be strictly adhered to. 
Not that it must be used, but that if used, it must be strictly adhered to.’ 


“The legislature, by its adoption of the Code of Criminal Procedure in 1928 
did not change the substantive law of this state. But it did provide for a shorter 
form of indictment, in case of murder; Art. 235 also provides that ‘Any other 
forms authorized by this or any other law of this state may also be used.’ 


“Thus it may be seen that in drawing up indictments for murder in this 
state, any of three forms may be used, the common law form, the form provided 
for under the Act of 1870, or the form provided for in the Code of Criminal 
Procedure. But this does not do away with the elements which make up the 
crime of murder, and which must be proved. For instance, can it be said that 
the use of the form provided for in the Code of Criminal Procedure, i.e., ‘A. B. 
murdered C. D. does away with the necessity of proving the element of malice 
aforethought? The answer is no. Nor can it be said that the use of this form does 
away with the necessity of proving that the victim died within a year and a day 
from the time the alleged fatal injury was inflicted. In fact, if the death oc- , 
curred more than a year and a day from the time of the injury, the person who 
inflicted it is not criminally responsible for the homicide, and one so charged 
may on a motion to quash, show that fact and thus avoid a trial of the cause.’ 


1. Citing State v. Kennedy, 8 Rob. 590 (1845); State v. Mullen, 14 La. Ann. 570 (1859); State v. Smith, 
30 La. Ann. 846 (1878); State v. Robinson, 143 La. 543, 79 So. 933 (1918). 

2. Citing 4 Blackstone 197. 

3. Citing State v. Kennedy, 8 Rob. 590 (1843). 

4. See also Head v. State, 68 Ga. App. 769, 24 S. E. (2nd) 145 (1945). 


| 


FLORIDA LAW JOURNAL 299 


SATISFACTION OF JUDGMENTS AND 
DECREES, DUTIES OF CLERK AND JUDGE 


By WALLACE RUFF of the Miami Bar 


The 1945 Session of the Legislature passed an Act providing that all judg- 
ments and decrees for the payment of money could be satisfied by paying the 
amount due into the registry of the court, and that thereupon the Clerk was 
authorized to mark the judgment satisfied and to deduct from the funds paid 
in his fees for receiving into and paying said funds out of the registry of the 
court. Chapter 22672 (No. 158) Senate Bill 31, Acts of 1945. The same has now 
been carried forward as Section 55.62 in the Florida Statutes. 


The statute has some merit in that it provides a quick method of obtaining 
a satisfaction of judgment in favor of a plaintiff who is not presently available 
to execute a satisfaction of the judgment. On the other hand, it was crudely 
drawn in that there is repetition at the end of the second section thereof; and 
as a whole it is inherently defective in that it results in costs being taxed 
against a successful plaintiff, instead of the losing defendant. 


The point that it illegally taxes costs against a successful litigant was 
recently presented to Judge George E. Holt of the Circuit Court of Dade County 
in a Petition for Mandamus under the style of State of Florida, Ex rel. Arthur 
E. Pyles, Relator, —vs— W. Cecil Watson, as Clerk of the Civil Court of Record 

-of Dade County, Florida, Respondent. After consideration thereof Judge Holt 
issued a Premptory Writ of Mandamus on May 23, 1946, holding the statute 
in question void insofar as it taxed costs against a successful plaintiff. 


While the Clerk of the Circuit Court of Dade County was not a party to 
the proceedings, yet his attorney appeared at the Hearing and argued the case 
along with the attorney for the Civil Court of Record. The Order has now 
been complied with and consequently there will be no appeal to the Supreme 
Court from the ruling of Judge Holt. 


O 
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BOOK REVIEWS 


A recent volume “Florida Becomes a State”, published by the Florida Cen- 


tennial Commission, price $3.50, has been issued in commemoration of the first 
centennial of Florida’s statehood. 


The preface describes the book as follows: “Florida Becomes a State con- 
sists of selected documents relating to the admission of Florida to the Union, 
an introduction by Dorothy Dodd, Archivist in the Florida State Library, and 
a foreword by W. T. Cash, State Librarian, discussing social life in Florida 
about the time it became a state. The documents constitute a case book in the 
- formation of a state, and are therefore not only useful to those interested in 
Florida history, but to students of the science of government as well. The in- 
troduction is more than a skillful interpretation of the documents; it is a 


splendid illustration of the gradual progress of Florida in surmounting ob- 
stacles on the road to statehood.” 


The documents appertaining to Florida’s struggle for statehood begin with 
extracts from the Treaty of Unity, Settlement and Limits dated February 22, 


1819, and concludes with “An Act Declaring the Ascent of Florida to the Terms 
of Admission” dated July 25, 1845. ! 


The book is illustrated with a number of interesting plates including the 
map of Florida in 1845. ; 


LABOR UNIONS AND MUNICIPAL EMPLOYE LAW (1946) by 
CHARLES S. RHYNE, published by the National Institute of Municipal Law 


Officers, 730 Jackson Place, N.W., Washington 6, D. C.; 583 pages, Price 
$10.00. 


This Volume is the landmark among publications on the experience of 
municipalities and other public agencies with labor unions consisting of munic- 
ipal employes. For in this Volume the complete experience in this recently de- 
veloped field of labor law is compiled. Based on the judicial, legislative, con- 
stitutional, statutory and practical experience in this field as reflected from a 
survey of over 400 American cities, the report embodies a Volume of 583 pages 
and constitutes an up-to-date edition of a similar report issued by the National 
Institute in 1941, entitled, “Power of Municipalities to Enter Into Labor Union 
Contracts—A Survey of Law and Experience”. City experience is covered from 
the Boston Police Strike in 1919 to the Houston city employes strike in 1946. 
In view of the current membership drive by unions affiliated with the C.I.O. 
and the A.F. of L. in the government field, the Volume is especially timely. 
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Lawyers Returning from the Armed Forces 


EDWARD A. BOSARGE announces 
his release to inactive duty as Lieuten- 
ant Colonel, Army of the United States, 
and the formation of a partnership 
with William P. Allen for the general 
practice of law under the firm name 
of ALLEN & BOSARGE, Professional 
Building, Bartow, Florida. 


ROGER A. BARKER, Orlando at- 
torney, has reopened his law offices at 
118 E. Central Avenue, Orlando, after 
serving four years in the Army. He 
entered the service ae a Second Lieu- 
tenant and came out a Lieutenant 
Colonel. He served at Camp Forrest, 
Tennessee and at 7th Army Head- 
quarters in Atlanta. 


THOMAS E. KIRKLAND announces 
his release to inactive duty from the 
Army of the United States and the for- 
mation of a partnership with J. B. 
Rodgers, Jr., for the general practice of 
law under the firm name of RODGERS 
& KIRKLAND, 254 South Orange 
Avenue, Orlando, Florida. 


MAJOR and MRS. TOM WATSON, 
law partners, have returned to Orlando 
to resume their practice following 
Major Watson’s release from active 
duty with the Army Air Forces. Now 
on terminal leave, Major Watson has 
entered law practice with Clayde L. 
Gray and Mrs. Watson, who is Or- 
lando’s only practicing woman at- 
torney, in the Gray Building, 254 So. 
Orange Avenue. Before entering the 
Air Force, Maj. Watson attended 
Stetson University, where he was 
graduated in 1941 from the College of 
Law. He was a member of Phi Alpha 
Delta legal fraternity and Sigma Nu 
social fraternity. Mrs. Watson was 
graduated magma cum laude from the 
College of Law, Stetson University in 
1942. She was a member of Phi Delta 
Delta women’s legal sorority, and Phi 
Beta Phi social sorority. Upon gradua- 
tion from Stetson she was awarded the 
honorary position of law clerk to the 
Supreme Court Justices of Florida at 
Tallahassee. 


NICK J. FALSONE, has reopened 
his law office in Tampa after six 
years with the Army. Now on termi- 
nal leave, the former Major served 
overseas as regimental intelligence of- 
ficer of the 24th Infantry Division and 
later was assistant staff judge advo- 
cate at Camp Croft, S. C. He also 
served as battalion commander of the 
Army Specialized Training Unit at 
Massachusetts Institute of Technology 
and as Chief of contracts for Head- 
quarters, Eighth Service Command in 
Dallas. Mr. Falsone was born and 
reared in Tampa and now resides at 
1809 19th Street. 


MAJOR ROBERT LEE POWE, his 
wife and young daughter, have re- 
turned to DeLand from Honolulu. 
Major Powe was legal officer at Hick- 
am Field in Honolulu. They made the 
trip home by boat to San Francisco and 
on to DeLand by train. After a vaca- 
tion and rest Major Powe will open his 
law office in the Fisher Building. 


JAY R. SCHWARTZ, Miami at- 
torney, has resumed practice with the 
firm of Weintraub and Martin after 
three years in the Army, 16 months of 
which he spent in the Pacific. He en- 
tered the Army as a private in 1943, 
and later was sent to the Pacific as a 
military police officer in operational 
intelligence in MacArthur’s headquart- 
ers. Subsequently he served as an 
investigating officer and legal officer, 
and seven months ago was appointed a 
foreign claims commissioner. 


E. JOHN NELSON, who was recent- 
ly released to inactive. duty after naval 
service is now at 517 Linch Building, 
Jacksonville, for the practice of law. 


BERT H. LANE, attorney, who has 
served 14 months with the United 
States Marine Corps, has been released 
from service and will resume his law 
practice as a member of the law firm 
of Yonge, Beggs and Lane, Pensacola. 
Lane was a master sergeant in the 
Marine Corps’ legal department. He 
was separated from service early in 
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August and after taking a leave will 
resume his practice with his firm. 
Lane is the third member of the law 
firm to return from service. Other 
ex-servicemen in the firm are E. Dixie 
Beggs and Philip K. Yonge, son of 
J. E. D. Yonge, senior member. 


NATHAN COCKRELL, whose termi- 
nal leave as colonel in the U. 8. Army 
ended August 7th has resumed the 
general practice of law in Jacksonville, 
with offices at 10 Trout Building, 28 
East Bay Street. Mr. Cockrell, is a 
native of Jacksonviile. He attended 
the University of Virginia and went 
from that school into World War I. 
For several years he practiced law and 
was a county judge in lower Florida. 
The attorney was formerly associated 
with the law firm of Marks, Marks, 
Holt, Gray & Yates in title work. Prior 
to entering the army in January of 
1942, he was assistant attorney gen- 
eral. While in service he had charge 
of military policy and jurisdiction of 
prisoners of war. 


A. T. ROSSETTER, who recently 
was placed on an inactive status by 
the Navy, is reopening his law office 
in the Florida Power and Light Build- 
ing, New Haven Avenue, Melbourne. 
Mr. Rossetter served four years and 
two months as a naval officer. He en- 
tered the service with the rank of 
lieutenant, junior grade, and rose to 
the rank of commander. Prior to the 
war Mr. Rossetter was associated with 
Vincent Peel in the practice of law. He 
was graduated from the University of 
Florida in 1933 and began practice in 
Melbourne in 1935. 


JUDGE CHARLES S. ROBERTSON 
and WILLIAM J. McLEOD, Jr. have 
announced the formation of a partner- 
ship for the general practice of law in 
Coral Gables. The new firm, to be 
known as Robertson and McLeod will 
have temporary offices at 2312 Ponce 
de Leon Boulevard. McLeod resumes 
legal practice with the new firm after 


four years service in the U. S. Naval 
Reserve. As a legal officer during the 
war he engaged in general court 
martial work and served as adviser to 
the admiral at Norfolk, Va. 


PATRICK G. EMMANUEL, gradu- 
ate of the University of Florida Law 
College in May 1946, has become as- 
sociated with the firm of Holsberry & 
Holsberry, Pensacola. A reserve of- 
ficer, Emmanuel entered service in the 
Army in August, 1941, serving until 
October, 1945, at which time he was 
released from duty with the rank of 
Major. Serving as operations and 
executive officer, of a tank destroyer 
battalion, he participated in five Euro- 
pean campaigns and was awarded the 
Bronze Star Medal for his work in the 
Ardennes campaign. Immediately upon 
release from military service Emmanuel 
reentered the College of Law and re- 
ceived his diploma in May. While at 
college he was President of the John 
Marshall Bar Association, magister of 
Phi Delta Phi legal fraternity, member 
of Blue Key fraternity and partici- 
pated in varied campus activities. 
Emmanuel became an associate of the 
firm of Holsberry and Holsberry when 
he was admitted to practice. The firm 
is composed of Leroy v. Holsberry and 
J. Edwin Holsberry, state attorney. 
Since entering practice Emmanuel has 
been named to the legal education com- 
mittee of the Junior Bar Section and 
has been elected president of the newly 
reorganized Escambia County Young 
Democrats Club. 


DONALD K. CARROLL, formerly a 
captain in the Judge Advocate General’s 
Department of the Army, has returned 
to the practice of law as a member of 
the firm of Milam, McIlvaine & Milam 
in Jacksonville, Florida. During his 
three and one-half years in the service 
he served twenty-one months in Eng- 
land and France in the Branch Office 
of the Judge Advocate General with 
the European Theater. 


q 


FLORIDA LAW JOURNAL 


303 


Lecal Bar Associations 


William A. Lane, World War I vet- 
eran and practicing attorney in Miami 
since 1935, succeeds Will M. Preston as 
President of the DADE COUNTY BAR 
ASSOCIATION. Other officers named 
were: Melbourne L. Martin, First Vice 
President; Thomas H. Anderson, Sec- 
ond Vice President; Morton B. Adams, 
Third Vice President; Darrey A. 
Davis, Secretary and William P. Sim- 
mons, Treasurer. New directors are, 
Lane, Martin, Davis, H. Reid DeJar- 
nett, J. M. Flowers, George A. Smath- 
ers and John H. Yates. Lane is a 
partner in the law firm of Lane and 
Muir. A past presiden’: of the Miami 
Lions’ Club, he now heads the Miami 
Lions’ Club foundation. He is also 
past president of the Miami Alumni 
Association of Sigma Alpha Epsilon 
fraternity and a member of the York 
and Scottish Rite Masonic bodies and 
Mahi Shrine. A native of Tifton, Geor- 
gia, he came to Miami from Arizona. 
For the last three years he has been a 
member of the American Bar Associa- 
tion’s committee on Significant De- 
cisions on Real Property Law. 


S. Henry Harris has been nominated 
President of the ST. PETERSBURG 
BAR ASSOCIATION. Others nomi- 
nated by the committee, which an- 
nounced it had put a slate of new men 
into office to pass these jobs around 
among the members, were: Vice Presi- 
dent, James T. Smith; Secretary, 
Maurice Schuh; Treasurer, W. K. 
Zewadski; Executive Committee: Wil- 
liam S. Fielding, Judge H. L. Peter- 
son, Charles A. Robinson, Byron T. 
Sauls and Henry V. Stone. President 
A. S. Bradley will automatically be- 
come a member when he retires. Rep. 
Mary Lou Baker, reporting for Dean 
Aikin, Chairman and James T. Smith 
on police practices of making investi- 


gation arrests and of holding prisoners 
incommunicado, told members that the 
local police were doing as well as pos- 
sible and using good judgment in such 
cases. She said that the committee 
suggested, however, study of a Virginia 
statute covering such cases, with a pos- 
sible view of proposing some changes 
in Florida law. Members of the associa- 
tion approved the new “flat filing” 
system for legal papers, heard a report 
on police investigation arrests and a 
talk by Independent City Editor Paul 
A. Davis on the second Bikini atomic 
bomb test. Ina Belle Helms of the 
clerk’s office said the new filing sys- 
tem would save space and County 
Clerk Ray Green desired to know if 
local lawyers wanted it to go into ef- 
fect at Clearwater courthouse. They 
voted for it. Robert S. Baynard said 
that the committee on legal aid to vet- 
erans was busy and the program was 
working out successfully. It was re- 
ported that all of the city’s eligible 
barristers are members of the local bar 
association. 


Members of the VOLUSIA COUNTY 
BAR ASSOCIATION have decided to 
adopt their own schedule of minimum 
fees. A resolution approving a sched- 
ule of such fees was approved by some 
25 lawyers who attended the dinner 
meeting at the Glass Lounge, August 
19. The schedule will be printed and 
circulated confidentially among lawyers 
of the county, but wil! not be published 
generally, it was decided. For the 


most part the schedule only makes uni- 
form prices generally being charged. 
Tom Cobb, Jr., was chairman of the 
committee which recommended the 
schedule. Murray Sams presided at the 
meeting and Louis Ossinsky was in 
charge of the program. 
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Life's Record Closed 


SEN. CHARLES O. ANDREWS 
died from a heart attack on September 
18th at the U. S. Naval Hospital at 
Bethesda, Maryland. Hospital at- 
taches said the senator was stricken 
about 5 A. M. and died shortly there- 
after. He had been in the hospital 
several days for treatment of his 
heart condition. Andrews, 69, was first 
elected to the Senate in 1936 and was 
re-elected in 1940. He did not seek 
- renomination this year. He was Chair- 
man of the Senate Public Buildings 
and Grounds Committee. He also was 
a member of the following Senate 
Committees: Immigration, Judiciary, 
Naval Affairs, Public Lands and Sur- 
veys and Rules. Born in Holmes Coun- 
ty, Florida, March 7, 1877, he was edu- 
cated in Florida public schools and the 
South Florida Military Institute. He 
was graduated from Florida State 
Normal School and the University of 
Florida. He was a volunteer in the 
Spanish-American War. He was As- 
sistant Attorney General of Florida 
from 1912 to 1919 and a State Supreme 
Court Judge from 1929 to 19382. 
Andrew’s early years were spent as a 
school teacher, an occupation he took 
up as a means of bolstering his meager 
income as an attorney. The rimless 
glasses which he wore always lent an 
aura of scholarliness to his appearance. 
In 1907, Andrews went to Tallahassee 
as an attache in the State Senate. 
There he met the late Park Trammell, 
then President of the Senate, later 
Governor and finally U. S. Senator, 
whose death in the spring of 1936 
caused the vacancy which Andrews 
filled. A strong friendship immediately 
sprang up between the two and it was 
largely through Trammell’s aid and in- 
fluence in later years that Andrews 
came to the fore in state politics. In 
1910 Andrews was appointed Judge of 
the Walton County Criminal Court. In 
1912 Trammell became State Attorney 
General and promptly appointed his 
youthful protege as an assistant. An- 
drews kept the position until 1919, 


through Trammell’s term as Governor. 
In 1919 Andrews was named Circuit 
Judge, holding the post until 1925 
when he became General Counsel for 
the State Real Estate Commission. In 
1928 he became Orlando City Attorney 
and finally in 1931 he retired to pri- 
vate law practice. Andrews’ career al- 
so included service in the Florida State 
House of Representatives. He was 
Secretary of the State Senate for four 
terms and was a past President of the 
State Bar Association. The Senator 
is survived by his wife, the former 
Margaret Spears of Tallahassee, and 
three sons, Charles O., Jr., Orlando 
Attorney, and Oakley and Edgar, also 
of Orlando. 


JUDGE GEORGE COUPER GIBBS, 
66, died of a heart attack September 
17th at his home, 2717 Riverside Ave., 
Jacksonville. Judge Gibbs was judge 
of the Fourth Judicial District until 
1935 and in 1938 was appointed State 
Attorney General. He held that posi- 
tion until 1941 when he voluntarily re- 
tired. He was born in Jacksonville on 
October 28, 1879. His father was 
George William Gibbs and his mother 
Margaret Watkins Gibbs. The Gibbs 
family had been long identified with 
Florida history. His grandfather was 
Col. George Couper Gibbs of the Con- 
federate Army and his great-grand- 
father George Gibbs was first Clerk 
of the Eastern District of the territory 
of Florida at St. Augustine. He was 
appointed by President James Monroe 
in 1822. After receiving his early edu- 
cation in schools at St. Augustine, 
Judge Gibbs entered Washington and 
Lee University at Lexington, Va., in 
1901 where he received the degree of 
Bachelor of Law in 1903. He was then 
admitted to practice in Virginia and 
in Florida and entered the office of 
A. W. Cockrell and Son in Jacksonville, 
with which firm he was associated un- 
til 1907. From 1907 to 1912 he prac- 
ticed law alone. On December 3, 1912, 
upon the recommendation of the bar 
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of Duval County, he was appointed Cir- 
cuit Judge under the constitutional 
amendment adopted that year which 
provided for an additional Circuit 
Judge for Duval County. He held this 
office until April 1913, when he re- 
signed to accept the appointment of 
Judge of the Fourth Judicial District, 
succeeding Judge Rhydon M. Call. In 
June, 1916 he was nominated in the 
Democratic primary and in 1917 was 
appointed for a full term to succeed 
himself. He remained as Judge until 
1935. During 1942-43 he was chief 
attorney for the Florida Office of 
Price Administration in various mat- 
ters involving the compliance with and 
enforcement of the law respecting price 
control, rationing, etc. He resumed the 
private practice of law in 1941. He 
was the first Secretary of the Florida 
State Bar Association. Survivors in- 
clude his widow, two daughters, Mrs. 
William Worthington, Kent, Conn., and 
Mrs. Asa B. Bardiner, Baltimore; a 
son, William W. Gibbs, of Miami; two 
brother, George W. Gibbs, Sr., Presi- 
dent of the Gibbs Shipbuilding Corp., 
of Jacksonville, and Capt. Tucker C. 
Gibbs, St. Augustine, and three sisters, 
Mrs. Samuel Moore, St. Augustine, 
. Mrs. J. D. Weed, Jacksonville, and Mrs. 
A. W. J. Watt, Palatka. Judge Gibbs 
was a member of the Phi Kappa Psi 
Fraternity and an honorary member 
of Phi Delta Phi legal fraternity. He 
was also a member of the Jacksonville 
Bar Association and the State Asso- 
ciation, and the Seminole, Timuquana 
and Civitan Clubs. 


SAMUEL CURRIE MATTHEWS, 
Jr., Miami attorney, died on July 24th, 
apparently from a heart condition. A 
native of Mobile, Alabama, he went to 
Miami nine years ago and lived at 
3156 S.W. 25th St. After graduating 
from the University of Miami law 
school, he affiliated with the law firm 
of Hoffman and Durant. Surviving are 
are his wife, Mrs. Lucy Matthews and 
a one-month-old son, Samuel, both of 
Miami; two sisters, Mrs. Harry C. 
Trysinger of South Miami and Mrs. 
Carl Shuler of Birmingham, Ala., and 


his mother, Mrs. Minnie Latham 
Weaver, of Mobile, Ala. 


JAMES MARTIN LEE, State Comp- 
troller, 65, died suddenly from a heart 
attack at his home in Tallahassee, Sun- 
day, October 6th, soon after he had 
finished dinner with his family. Funer- 
al services were conducted October 8th 
at the First Baptist Church of Talla- 
hassee and burial was followed in Oak- 
land cemetery. Dr. Harold Sanders, 
the church pastor conducted the ser- 
vices and Rev. T. O. Baldwin of De- 
Funiak Springs, who was the Lee 
family pastor at Avon Park nearly 25 
years ago, spoke briefly of the Comp- 
troller’s life. The body lay in state in 
the Capitol rotunda from 11 A. M. 
Tuesday until just before the funeral 
services, while the flag of the Capitol 
flew at half staff. Lee came to Florida 
in 1922 from Irwinville, Georgia where 
he was born February 21, 1881. He 
established law practice at Avon Park 
when the first signs of Florida’s great 
real estate boom were beginning to 
show. He represented Highlands Coun- 
ty in the Legislature from 1927 
through 1931. Lee was installed as 
Comptroller in January, 1933. His first 
action in office embraced stiff meas- 
ures to halt a wave of bank failures. 
For 12 years he had been Comptroller 
of Florida and in that period he helped 
the state to recover from the aftermath 
of the boom’s collapse and come 
through to the strongest financial po- 
sition in its history. A lawyer himself, 
he accepted the law as his guiding 
light in every official action. When- 
ever there was some decision to be 
made he read the law and, having read 
it, he made up his mind what course 
to follow. He stuck to that course un- 
less the courts steered him otherwise, 
and few were the times that he was 
reversed in his. official actions. Jim 
Lee was a colorful public figure. His 
official conduct always was firm, and 
when he believed himself to be right 
he doggedly clung to his position. He 
was a member of the Florida State Bar 
Association. He is survived by his 
widow, Mrs. Alice Clements Lee, three 
daughters, Mrs. Ronald Brough of 
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Port St. Joe, Mrs. W. A. Maddox of 
Lakeland, Mrs. Arch Livingston of Tal- 
lahassee and one son, J. M. Lee, Jr., of 
Tallahassee; two brothers, Tom E. Lee 
of Irwinville, Ga., and Brantley W. Lee 
of Valdosta, Ga., and one sister, Mrs. 
Mattie L. Turner of Fitzgerald, Ga. 


RESOLUTION IN MEMORY 
of 
FRANK FATIO L’ENGLE 

Frank Fatio L’Engle, prominent 
member of the bar of Jacksonville, 
Florida, passed away at Orlando, Flor- 
ida, on July 8, 1946. 

Mr. L’Engle was born in Jackson- 


ville, November 21, 1894, and lived in 


this city nearly all of his life. 

He attended Virginia Military Insti- 
tute and the University of Florida. 
During World War I, he served on a 
subchaser and was commissioned an 
ensign in the United States Naval Re- 
serve. Following World War I, he 
served as an officer in the Merchant 
Marine in the transatlantic, Gulf and 
South American trades. In 1923, he 
commenced the practice of law in Jack- 
sonville, which he continued until his 
retirement due to health in August 
1944. 

He was a member of William B. 
Barnett Lodge, F. and A. M., the 
American Legion, Kappa Alpha fra- 
ternity and the Jacksonville Bar As- 
sociation. He was a communicant of 
the Episcopal Church. 

During World War II, he served as 
appeal agent for Selective Service 
Board. 

Mr. L’Engle was a descendant of 
pioneer families of Florida. He was the 
son of the late Congressman Claude 


L’Engle and Nannie Bradley L’Engle. 
He is survived by his wife, Wilma Cole- 
man L’Engle; three daughters, Wilma 
Coleman L’Engle, Claudia Bradley 
L’Engle and Margaret Lucile L’Engle; 
one son, Frank Fatio L’Engle, Jr., a 
sister, Mrs. Marian L’Engle Young, and 
a brother, John B. L’Engle, all of Jack- 
sonville; a sister, Mrs. Harry Wood of 
Fort Myers, and brother, Claude L’- 
Engle of St. Petersburg. 


Mr. L’Engle’s career at the bar for 
twenty-three years was distinguished 
by his fearless advocacy, his integrity, 
and his determination in the cause of 
justice, reflecting credit upon the bar 
and the courts as well as upon himself. 


Having a high sense of personal 
honor, Mr. L’Engle consistently zeal- 
ously represented his clients by all fair 
and honorable means, declined to per- 
mit any consideration to sway him 
from the strict principles of moral law, 
and bore a deserved reputation for fi- 
delity to private trust and to public 
duty, as an honest man and as a pa- 
triotic and loyal citizen. 


BE IT, THEREFORE, RESOLVED 
by the Jacksonville Bar Association 
that in the death of Frank Fatio L’- 
Engle the bar has lost an outstanding 
advocate and a sympathetic friend, and 
the community has lost a descendant of 
pioneers whose illustrious careers were 
equaled by his own. 


BE IT FURTHER RESOLVED that 
the profound sympathy of this Asso- 
ciation is extended to his widow and 
children, and that copies of this Reso- 
lution be sent to his widow, his broth- 
ers and sisters, and the Florida Law 
Journal. 


Tell 


CECIL FARRINGTON, announces 
that on July 22nd he opened his law 
offices in the Hankins Building, corner 
of North Beach and Bay Street, Day- 
tona Beach. For the past two years 
Mr. Farrington has been Assistant At- 
torney General of Florida. He was 
previously associated with his father 


C. E. Farrington in the private prac- 
tice of law in Fort Lauderdale. A na- 
tive of Florida, Mr. Farrington attend- 
ed the public schools of Fort Lauder- 
dale and the University of Florida, 
where he received his Bachelor of Arts 
and Bachelor of Laws degrees. 
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DR. ROBERT COLEMAN BROWN, 
author and specialist in the practice of 
taxation law, and FRANK E. MA- 
LONEY, who recently completed ex- 
tensive graduate study at the Univer- 
sity of Washington, have joined the 
staff of the University of Florida Col- 
lege of Law. The two appointments 
were made in anticipation of greatly 
increased enrollment in the College of 
Law this fall and in keeping with the 
University’s program of expansion of 
the instructional staff. Dr. Brown, 
who is the author of “Cases and Ma- 
terials on the Law of Taxation” a book 
that will be used as text for one of 
his courses, has recently practiced taxa- 
tion law with the Wall Street firm of 
Cahill, Gordon, Zachry & Reindel. Dr. 
Brown, who received his SJD at Har- 
vard Law School, was professor of Law 
at the University of Indiana Law 
School for 16 years. Mr. Maloney, who 
has been appointed an associate pro- 
fessor, is a graduate of the University 
of Toronto, and won his LLB with 
high honors at the University of Flori- 
do. He served in the armed forces 
from 1942 to 1946. 


ROBERT J. BOONE announces the 
dissolution of the firm of BOONE, 
BOONE & NEWSOM, and that he will 
continue the general practice of law 
at his offices, 1202-03 Congress Bldg., 
Miami, Florida, under the old firm 
name of BOONE & BOONE 


Hotel GEORGE 


WASHINGTON & 
300 Rooms with 
Bath and Shower. 

The Wonder Hotel of 
the South. Radio and 
every known facility for 

AGE in 


with 


RATES...from $3. 50 


300 Rooms with 
Bath and Shower. 
Famed for its hospitality 
and favored alike by 
Winter visitors and Come 
mercial Travelers. Radia. 

ARAGE in direct 
connection with lobby. 


125 Rooms with 
Bath and Shower. Ra 
Completely modern...New & 
furniture and furnishings. 
Air conditioned Lobby 
and Coffee Shop. .Garage 
directly connected with Ef | 


RATES.. from $2.00 § 


Hotel PENNSYLVANIA 
formerly The Royal Worth 
300 Rooms with Baths and Showers 
Open all the year. Cee hotel service and 
modern conveniences for discri ting guest: 


GARAGE service. 


Hotel GEORGE WASHINGTON 
200 Rooms with Baths and Showers 
Open all the year. Radio and every modem con. 
venience and service tor summer and winter comfort, 

GARAGE service. 
& Reasonable Rates Posted in Every Room 


ROBERT KLOEPPEL’ MANAGEMENT 


kkk * 
KLOEPPEL: 
Hotels in 
ote! 
RATES... from $3.00 
WEST RALM BEACH 


ANNOUNCING THE PUBLICATION AND SALE OF 
VOLUME III, (HELPFUL AND USEFUL 
MATTER), FLORIDA STATUTES, 1941. 


PUBLISHED BY THE STATE OF FLORIDA 


Pari I, British STatTuTES IN FORCE IN THE STATE OF FLORIDA. 


Compiled by Leslie A. Thompson (1853), pursuant to an act of 
December 27, 1845; annotated and brought up to date (1943). 


Part IT, Notes. 
DIVISION 1. 


LEGAL HISTORICAL BACKGROUND OF THE STATE OF 
FLORIDA. 


Fundamental documents and proceedings in the establishment of 
the Federal Government—Spanish claims in America—Treaties— 
The acquisition and occupation of the Floridas—Admission of 


Florida as a state (1845)—The conventions and constitutions of 
1838, 1861, 1865 and 1868. 


DIVISION 2. 


GOVERNMENTAL, LEGAL, AND POLITICAL HISTORY OF 
FLORIDA. 

Historical summary, 1513-1821—Territory of Florida, 1822-1845 
—History of the State of Florida (1845-1945), highlighting land 
grants and land titles and showing the development of Florida 


organic laws and of the executive, legislative and judicial branches 
of state government, etc. 


DIVISION 3. 
FLORIDA LEGAL BIBLIOGRAPHY. 


A. Compilations, revisions and digests of the Statutes of Florida. 
B. Florida law publications of general interest. 


Part III, SELEcTED FEDERAL Laws IN GENERAL USE 


Naturalization of aliens—Fugitives from Justice—Authentication 
of Laws and Records.—Servicemen’s waeeeaeaans Act—Veterans’ 
Preference Act. 


Part IV, INDEX TO THE SPECIAL AND Locau Laws or Fiorina 
(1845-1945) 


From this index any local and special law passed by the Florida 
Legislature since 1845 can be quickly found. 


Volume III Will Be Kept Up to Date By Means of Supplements. 


Orders for this book should be sent direct to the Secretary of State. 


The price to purchasers within the state is $3.75 postpaid, 
(price to purchasers out of the state, $4.50). 
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If IT’ IS in the reported cases 
IT IS in 


THE CORPUS JURIS 
SECUNDUM SYSTEM 


If IT IS NOT in 


THE CORPUS JURIS 
SECUNDUM SYSTEM 


IT IS NOT in the reported cases 


THE AMERICAN LAW BOOK COMPANY 


Brooklyn 1, NEW YORK 
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NOW READY! 


New Second Edition 


REDFEARN ON WILLS AND ADMINISTRATION 
OF ESTATES IN FLORIDA 


By Daniel H. Redfearn 
of the Miami Bar 


The text has been revised so as to include all the changes of the 
Probate Laws through the 1945 Legislature. 


Two New Chapters on GUARDIANS AND WARDS, based on 
the 1945 Law. 


Two Hundred and Twenty-one Forms. 
A ready Guide in the Administration of Estates in Florida from 


the Petition for Letters to the final diseharge of the personal 
‘representative or guardian. 


One Volume, Fabrikoid Binding, with Pocket in the back for 
future Supplementation, price $20.00, delivered. 


THE HARRISON COMPANY 
Law Book Publishers 
Pryor and Hunter Sts., 8.W., Atlanta 2, Ga. 
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